STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

M GUEL A. TORRES,
Petiti oner,
VS.

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

COVMUNI TY ASSCCI ATI ON OF MANAGERS,

Respondent .

Case No. 98-1900

N N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case

on July 21, 1998, by video teleconference at Mam, Florida,

bef ore SUSAN B. Kl RKLAND, a duly designated Adm nistrative Law

Judge of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: M guel

A. Torres, pro se

2899 Col li ns Avenue
Apartnment No. 1420
M am Beach, Florida 33140

For Respondent: Thomas G Thonmas
Assi st ant Ceneral Counsel
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0750

STATEMENT OF THE | SSUES

Whet her Petitioner's application for |licensure as a

community associ ati on manager

by exam nation shoul d be granted.

PRELI M NARY STATEMENT




By |letter dated March 13, 1998, Respondent, Departnent of
Busi ness and Prof essi onal Regul ati on, Community Associ ation of
Managers (Departnent), denied the application of Petitioner,

M guel A. Torres (Torres), for licensure as a conmunity
associ ati on manager by exam nation based on his failure to
establish good noral character as required by Section 468. 433,
Florida Statutes, and Rules 61-20.001(5)(a) and (b), Florida

Adm ni strative Code. Torres requested an adm ni strative hearing,
and the case was forwarded to the Division of Adm nistrative
Hearings for assignnment to an admnistrative |aw judge. On

April 27, 1998, the case was assigned to Adm nistrative Law Judge
Errol H Powell. The case was transferred to Adm nistrative Law
Judge Susan B. Kirkland to conduct the final hearing.

At the final hearing, Petitioner testified in his own
behal f. Petitioner's Exhibits A and A-1 through A-20 were
admtted in evidence. Respondent presented no w tnesses.
Respondent's Exhibits 1-7 were admtted in evidence.

No transcript was ordered. The parties agreed to file
proposed reconmended orders on or before July 31, 1998. The
parties tinely filed their proposed recomended orders, which
have been considered in rendering this Recomended O der.

FI NDI NGS OF FACT

1. Petitioner, Mguel A Torres (Torres), admtted to being
sentenced on August 22, 1988, to one-year probation based on his

pl ea of nolo contendere to the charge of carrying a conceal ed




weapon.
2. In July 1990 Torres pled guilty to battery on a | aw

enforcenent officer and disorderly intoxication. He was



sentenced to jail for three days and was given three-days credit
for tinme served prior to the inposition of the sentence.

3. On CQctober 3, 1991, Torres was found guilty of escape,
resisting an officer w thout violence to his person, and crim nal

m schi ef based on Torres' plea of nolo contendere to those

char ges.
4. On Cctober 16, 1992, Torres was adjudicated guilty of
aggravated assault with a deadly weapon and battery based on his

pl ea of nolo contendere. He was placed on probation for three

years.

5. On CQctober 16, 1992, Torres pled nolo contendere to

three counts of unenpl oynent conpensation fraud and one count of
grand theft. The court adjudicated himguilty of those charges,
wi t hhel d sentencing, and placed Torres on probation for three
years.

6. On February 2, 1994, Torres was adjudicated guilty of
driving under the influence based on his plea of guilty to that
of f ense.

7. On February 11, 1994, Torres' probation was revoked, and
a sentence of three years was inposed for the crines of
aggravated assault with a deadly weapon and battery. The
sentence was to run concurrently with the sentences for escape,
resisting arrest without violence, crimnal mschief, and driving
under the influence.

8. Torres was incarcerated in the state prison systemfrom



April 5, 1994, through June 30, 1995.



9. In his application to the Departnent of Business and
Prof essi onal Regul ati on, Conmunity Associ ati on of Managers
(Departnent), Torres included letters of appreciation that he
received in 1976 relating to his performance in the Puerto R co
Army National Guard; a letter of appreciation received fromthe
Board of Directors of the Sunset Villas Phase Ill, Assn., Inc, in
1989; a recommendation letter fromthe General Manager of the
Collins Plaza Hotel, dated April 11, 1997; a letter of
appreciation fromthe Chairman of COM I N dated Novenber 1997
relating to his duties at the Collins Plaza Hotel; and a letter
of appreciation fromthe Departnent of Veteran Affairs for
Torres' assistance as a volunteer at the VA Medical Center during
Hurri cane Andrew.

10. Torres also furnished to the Departnent a letter from
the Board of Directors of Mar Del Pl ata Condom nium Assn., Inc.,
stating that Torres had denonstrated his professionalismto their
sati sfaction and requesting that Torres' date of exam nation be
expedited so that Torres could accept the Board of Directors
of fer of enpl oynent as nmanager of the condom ni um associ ati on.

11. Torres did not indicate on his application whether his
civil rights had been restored after his felony convictions, and
no evi dence was presented at the final hearing to show that his
civil rights had been restored.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has



jurisdiction over the parties to and the subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

13. The Departnent denied Torres' application to take the
exam nation for |icense as a conmmunity associ ati on manager on the
basis that Torres failed to establish good noral character as
requi red by Section 468.433, Florida Statutes, and Rules 61-
20.001(5)(a) and (b), Florida Adm nistrative Code. Section
468. 433(1), Florida Statutes, provides:

(1) A person desiring to be |licensed as
a comunity associ ati on manager shall apply
to the departnent to take the |icensure
exam nation. Each applicant nust file a
conplete set of fingerprints that have been
taken by an authorized | aw enf or cenent
of ficer, which set of fingerprints shall be
submtted to the Departnent of Law
Enforcenment for state processing and to the
Federal Bureau of Investigation for federal
processing. The cost of processing shall be
borne by each applicant. This departnent
shal | exam ne each applicant who is at |east
18 years of age and who the depart nment
certifies is of good noral character

(a) Good noral character neans a
personal history of honesty, fairness, and
respect for the rights of others and for the
| aws of this state and nati on.

(b) The departnment may refuse to
certify an applicant only if:

1. There is substantial connection
bet ween the | ack of good noral character of
the applicant and the professional
responsibilities of a community associ ation
manager; and

2. The finding of the departnent of
| ack of good noral character is supported by
cl ear and convi nci ng evi dence.

(c) \When an applicant is found to be
unqualified for a |license because of a |l ack
of good noral character, the departnent shal
furnish the applicant a statenent containing
its findings, a conplete record of the



evi dence upon which the determ nati on was
based, and a notice of the rights of the
applicant to a rehearing and appeal .

14. Rules 61-20.001(5)(a) and (b), Florida Adm nistrative
Code, provide:

(5) Good Moral Character.

(a) Unless the division denies the
application for inconpleteness under
paragraph (4)(a) of this rule, the division
shal | evaluate the application and make
appropriate inquiry to determ ne the
applicant's good noral character.
Denonstration of all of the following wll
establish the applicant's good noral
character:

1. The conpletion of a crimnal history
records check by the Florida Departnent of
Law Enf orcenent and sel f-di scl osure by the
applicant that establishes that the applicant
has no crimnal record; and

2. The absence of civil lawsuits or
adm ni strative actions deci ded adversely to
t he applicant involving matters bearing upon
noral character, including for exanple:
fraud, dishonesty, m srepresentation,
conceal ment of material facts, or practicing
a regul ated profession without a |license or
certificate as required by law or rule; and

3. No prior history of violations by
the applicant of Chapter 468, Part VIII
Florida Statutes, any rule of the division
relating to community associ ati on nmanagenent,
or any |lawful order of the division
previously entered in a disciplinary
proceeding, or failing to conply with a
lawful 'y i ssued subpoena of the division; and

4. The absence of other information
generated in the course of the application
process which negatively reflects on the
applicant's noral character, for exanple,
gross m sconduct or gross negligence in the
applicant's prior work experience whether or
not the prior work was related to the
prof essional responsibilities of a comunity
associ ati on manager; and

5. That the applicant has not commtted
the follow ng in connection with an



appl i cation:

a. Gvento the division a check for
paynment of any fee when there are
insufficient funds wth which to pay the
sane, if the applicant upon notification by
the division, fails to redeemthe check or
otherwi se pay the fee wwthin 30 days of the
date of witten notification by the division;
or

b. Failed to provide full and conplete
di scl osure, or failed to provide accurate
i nformati on.

(b) If the applicant has failed to
establi sh good noral character under
paragraph (5)(a), the division wll then
consider the follow ng additional factors to
det erm ne whet her an applicant has good noral
character for the purposes of |icensure under
Chapter 468, Part VIII, Florida Statutes:

1. |If comm ssion of a second degree
m sdeneanor is the only reason that the
applicant did not neet the requirenents of
paragraph (5)(a) of this rule, the applicant
w Il be considered to have good noral
character. However, if there are also other
reasons why the applicant did not neet the
requi renents of paragraph (5)(a) of this rule
t he second degree m sdeneanor will be
considered along with the other factors in
determ ning the applicant's good character;

2. If the applicant conmtted a first
degree m sdeneanor or a felony, and the
applicant's civil rights have been restored,
this al one shall not preclude a finding of
good noral character unless the crinme is
directly related to the professional
responsibilities of a community associ ation
manager. Crinmes that are deened to be
directly related to the professional
responsibilities of a community associ ation
manager include, for exanple, fraud, theft,
burgl ary, bribery, arson, dealing in stolen
property, forgery, uttering a forged
i nstrunment, sexual battery, |ewd conduct,
child or adult abuse, nurder, mansl aughter,
assault, battery, and perjury. The applicant
has the burden of proving restoration of
civil rights by certified true copy of
government or court records reflecting such
action.



3. \Whether the applicant has exhibited
a pattern of unlawful behavior which would
indicate that the applicant has little regard
for the law, rules of society, or the rights
of others. Al unlawful behavior, even
t hough any one of the unlawful acts by itself
m ght be directly related to the professional
responsibilities of a community associ ation
manager. It is the applicant's repeated
flaunting of or ignoring the |law that evinces
a lack of noral character needed to perform
the duties and to assune the responsibilities
of a community associ ation manager, not the
particul ar relationship of any one of the
violations to the professional

10



civil

15.

responsibilities of a community associ ation
manager .

4. \Wether the applicant is
disqualified fromapplying for a license by
reason of section 775.16, Florida Statutes,
pertaining to conviction of certain offenses
relating to conviction of certain offenses
i nvol ving control | ed substances.

5. Conduct of the applicant relied upon
by the division to determ ne that the
applicant |acks good noral character shall be
directly related to the professional
responsibilities of a community associ ation
manager .

6. Witten evidence the division wll
consider in determning the applicant's good
noral character shall include:

a. A statenent fromthe applicant
expl aining the applicant's crim nal/unl awf ul
conduct and the reason the applicant believes
t he division should issue the |icense;

b. Evidence as to the length of tinme
since the conduct occurred or the age of the
applicant at the tinme the conduct occurred,

c. Evidence of successful
rehabilitation;

d. Recomrendations from parole or
probati on enpl oyees who have supervised the
appl i cant;

e. Recomendations fromthe prosecuting
attorney or sentencing judge;

f. Character references from
i ndi vidual s other than the imediate famly
menbers, who have known the applicant for 3
years or | onger

g. Police reports or transcripts which
reveal the underlying facts of the crineg;

h. Evidence that the conduct was an
i sol ated occurrence contrary to the
applicant's normal pattern of behavior; and

i. Evidence of conmmunity or civi
activities with which the applicant has been
associated. It is the applicant's
responsibility to provide such mtigating
evi dence to the division.

There was no evidence presented to show that Torres

rights have been restored. Even if Torres' civil

11

rights



have been restored, he has been convicted of fraud, theft,
assault, and battery, offenses, which pursuant to

Rul e 61-20.001(5)(b)2, Florida Adm nistrative Code, are directly
related to the professional responsibilities of a conmunity
associ ati on manager.

16. Torres argues that the crinmes of which he has been
convicted are not related to the professional responsibilities of
a comunity association. He further argues that
Rul e 61-20.001(5)(b)2, Florida Adm nistrative Code, conflicts
with Section 468.433(1)(b), Florida Statutes, because the rule
creates a presunption that convictions of assault, theft, fraud,
and battery are directly related to the duties and
responsibilities of a community associ ati on manager. Torres has
not challenged the adm nistrative rule pursuant to Section
120.56, Florida Statutes; thus, the validity of the rule is not
at issue in this case.

17. Notw thstanding Rul e 61-20.001(5)(b)(2), the crimes of
assault, battery, fraud, and theft directly relate to the
prof essional responsibilities and duties of a comunity
associ ati on manager as set forth in Section 468.431(2), Florida
Statutes. Fraud and theft relate to the responsibilities dealing
with the control and di sbursenent of the funds of the
association. Assault and battery are crines against persons. As
a comunity associati on manager, Torres would cone in day-to-day

contact with nenbers of the association and persons who woul d be

12



perform ng mai ntenance and ot her services for the association.
18. In his application, Torres argues that the offenses
were isol ated occurrences that were contrary to his norma
pattern of behavior and occurred during a brief period of tine.
The crimes occurred over a five and one-half year period, which
is not a brief period. Torres was convicted of carrying a
concealed firearm battery on a | aw enforcenent officer
di sorderly intoxication, escape, resisting an officer wthout
violence to his person, crimnal mschief, aggravated assault
with a deadly weapon, battery, unenpl oynent conpensation fraud,
grand theft, and driving under the influence. Convictions of
el even of fenses do not constitute isolated occurrences. Torres
conduct shows a pattern of unlawful behavior which would indicate
that Torres has little regard for the law, rules of society, or
the rights of others.
19. Torres | acks good noral character and is not qualified
for licensure as a conmunity associ ati on manager by exam nati on.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED that a final order be entered finding that
M guel A. Torres | acks good noral character and denying his
application for licensure as a community associ ati on manager.
DONE AND ENTERED this 21st day of August, 1998, in

Tal | ahassee, Leon County, Florida.
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SUSAN B. KI RKLAND

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 21st day of August, 1998.

COPI ES FURNI SHED

Edwar d Br oyl es

Executive Director

Regul atory Council of Conmmunity
Associ ati on of Managers

Departnent of Business and
Pr of essi onal Regul ati on

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

Lynda L. Goodgane
Ceneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Thomas G Thonas
Assi st ant General Counsel
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0750

M guel A Torres, pro se
2899 Col l'i ns Avenue
Apartment No. 1420

M am Beach, Florida 33140

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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